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Objectives

 History of Cannabis

 The 4/20  Revolution “A Nation’s Reaction” 

 Medicinal vs. Recreational 

 Cannabis - Now a Workplace Problem

 Drug and Alcohol Policies - Testing

 Legal Decisions

 Moving Forward



Cannabis 

 In 2800 BC, referenced 
by Chinese Emperor 
Shen Nung

 Roman Physicians 
recorded cannabis’ 
medicinal values

 Cannabis was 
contained in 6% of all 
manufactured drugs in 
1890 



1930’s Prohibition 

 1923: Marijuana was 
criminalized in Canada long 
before it could be defined as a 
social problem. “Why this was 
so remains a mystery.”

 USA, 1972: Richard Nixon 
included cannabis in the War on 
Drugs and villainized it by 
referring to it as Marijuana

 1996: California allowed it for 
medicinal purposes

 2001:  Canada allows it for 
medicinal reasons



2018 

 Many US states continue to 
declare cannabis a prohibited 
drug and continue the war on 
drugs

 Colorado, amongst the first 
states to decriminalize 
cannabis, saw huge tax 
benefits 



Canada - A Path to Legalization 

 2013: The government implemented the Marihuana 
for Medical Purposes Regulations (MMPR), which 
created a commercially licensed industry for the 
production and distribution of medicinal cannabis

 2016: Neil Allard challenged the MMPR for 
suspending personal production licenses from 
patients, requiring patients to access cannabis 
solely through licensed producers. The Federal 
Court of Canada ruled in Allard’s favor, and revised 
the law yet again with the Access to Cannabis for 
Medical Purposes Regulations (ACMPR).

 2017: The Government of Canada proposed 
the Cannabis Act, which would legalize the 
possession, use, cultivation, and purchase of 
limited amounts of cannabis by adults 18 years of 
age and older.

 2018: The Cannabis Act goes into effect, legalizing 
cannabis for adult use nationwide.

http://laws-lois.justice.gc.ca/eng/regulations/SOR-2013-119/page-1.html
https://www.leafly.com/news/canada/judge-declares-home-medical-grows-legal-in-canada
http://laws-lois.justice.gc.ca/eng/regulations/SOR-2016-230/index.html
https://www.canada.ca/en/services/health/campaigns/introduction-cannabis-act-questions-answers.html


Legalization 

Registered patients for medical 
cannabis - Prescribed use has grown 
from under 20,000 in 2014 to over 
200,000 in 2017. It is expected to 
reach 450,000 by 2024.

According to a 2015 Survey released 
by Health Canada there are 
3.6 million Canadians who use 
Cannabis on a regular basis



Medicinal versus 
recreational use of 
Cannabis 

Currently with the economic and 
political upsides of Cannabis, a 
large number of dispensaries have 
appeared, which are not yet legal.

Patients require a doctor’s 
prescription and must only 
purchase cannabis from a Licensed 
Producer. 

Should a person be purchasing 
outside those conditions it is 
currently illegal to do so.



Benefits to Legalization of Cannabis 

Pros 
 Economical

 Political 

 Medical – anxiety, PTSD, Addiction

 Increased Tax Revenue 

 Reduced organized crime 

 CBD – Treatment 

Cons 
 Decreased investment in other 

sectors - over 106 Licensed 
Producers in Canada 

 Public vs. private control regarding 
retailing and growing 

 Increased risk to youth

 Currently there are few clinical 
studies showing medicinal values of 
CBD/THC

 CBD cannot be THC Free 



Criminal Code 

Drug and alcohol testing can be demanded by a 
peace officer under the Criminal Code of 
Canada

If a peace officer suspects a person has alcohol 
or drugs in their body, and has:

“within the preceding three hours, operated a 
motor vehicle or vessel, operated or assisted in 
the operation of an aircraft or railway 
equipment or had the care or control of a motor 
vehicle, a vessel, an aircraft or railway 
equipment, whether it was in motion or not.”

 Currently it is illegal to posses cannabis 
without a Medicinal Permit.

 Cannabis Act to pass in July or September 2018



Most Commonly Used Substances 

 Alcohol                76.9%

 Cannabis              12.3%

 Cocaine                 1.2%

 Ecstasy                  0.7%

 Pharmaceuticals    0.5%   



Cannabis in the Workplace 

Decreased Stigma regarding Cannabis

Easier Access to Cannabis

Increasing use of Cannabis and other 
Drugs  

Increase threat to workplace safety 
regarding Impairment 

Emerging Workplace Environment 



Legislation – Addressing Cannabis in the 
Workplace

 The Canadian Human 
Rights Commission

 Health and Safety 
Legislation 

 The Smoke Free Act



The Smoke Free Act

The Cannabis Act, 2017 will come 
into force by proclamation after 
cannabis is officially legalized in 
Canada. It will ban the use of cannabis 
in public places, workplaces and 
motor vehicles, similar to how alcohol 
is banned currently. This Act does not 
address or prescribe impairment 
testing.



Health and Safety Legislation 

Duty in provincial and federal 
jurisdictions that the Employer must 
take reasonable precautions to ensure 
the safety of its workers. Mandatory 
drug testing for the following:

 Mines and Mining Plants 

 Oil and Gas – Offshore

 Diving Operations



Related workplace policies, employment 
contracts and collective agreements

 Workplace policies, employment contracts and collective agreements 
sometimes strive to mandate drug, alcohol or impairment testing in the 
workplace. However, policies, employment contracts or collective agreements 
which mandate testing, random or regular, are usually unenforceable. This is 
because of privacy and human rights protections found under the Ontario 
Human Rights Code (OHRC) and the Canadian Charter of Rights and Freedoms 
(Charter).

 In the OHRC’s Policy on drug and alcohol testing, the Human Rights 
Commission (HRC) recognizes the employer’s responsibility to keep 
workplaces safe; and that drug and alcohol impairment can endanger the 
health of workers, co-workers and other people. However, drug and alcohol 
testing can violate the HRC protections for people with disabilities or 
perceived disabilities.



Human Rights 
Legislation  
 Drug and alcohol testing policies may be 

discriminatory if the implementation of the policy 
leads to negative consequences for people with 
addictions or perceived addictions. 

 The OHRC protects workers with disabilities or 
perceived disabilities from discrimination; but not 
necessarily workers who are impaired but who do 
not have a disability or perceived disability. Testing 
a worker who is impaired, but does not have a 
disability or perceived disability, does not 
necessarily constitute an infraction under the 
Ontario Human Rights Code.

Accommodation to the point of undue hardship

 Alternatively, the employer can prove the health 
and safety risks to workers, members of the public 
or the environment are so serious they outweigh the 
benefits of the requested accommodation. The 
employer must also try to make other 
accommodations or take precautions to reduce any 
risks, for instance, by implementing a policy other 
than drug testing to control risks of impairment at 
work.



Bona fide testing, 
even if 
discriminatory

Drug and alcohol policies that discriminate against people 
based on addictions or perceived addictions may be justifiable 
if the employer can prove that the need for testing is a 
legitimate requirement of a job. The OHRC points to the test of 
bona fide requirements laid out by Supreme Court of Canada 
rulings, requiring policies to be:

 Adopted for a purpose that is rationally connected 
to performing the job. Is there a basis for 
believing drug or alcohol use compromises the safe 
performance of a job? Will testing minimize the 
risk of impairment and ensure safety during job 
performance?

 Adopted in an honest and good faith belief that it 
is necessary to fulfill a legitimate work-related 
purpose. Is testing necessary to identify people 
who, at the time of the test, cannot perform their 
jobs safely because of drugs or alcohol?

 Reasonably necessary to accomplish a legitimate 
work-related purpose. An example of a purpose 
rationally connected to performing a job may be if 
a worker works in a safety-sensitive position and 
has been a part of a significant accident or near-
miss involving impairment. In this case, testing 
would still have to be a part of a proactive 
assessment of drug or alcohol addiction.



Even if justifiable, the OHRC expects 
employers to take a proactive approach to 
testing, designing testing as much as possible 
to avoid potential discriminatory impacts.

 Testing for impairment versus use: The 
OHRC cautions the primary reason for 
testing should be to measure 
impairment. Employers do not have the 
right to deter recreational use outside of 
work, monitor life outside of work, or to 
impose the employer’s moral values on 
their workers. Employers should only test 
for impairment if they have reasonable 
grounds to believe a worker is impaired.

 Reasonable grounds may include: seeing 
someone use drugs or alcohol at work; 
witnessing a worker acting or appearing 
impaired; or finding substances or drug 
paraphernalia near the worker at work.



Defining Impairment 

Impairment can result from many factors 
including fatigue, sickness, side-effects from 
medications or therapies, personal crisis, 
traumatic shock, stress, chemical exposures and 
the effects of substance use. Impaired 
individuals can display an array of symptoms, or 
barely any symptoms at all. Some people who 
seem to be impaired may actually be suffering a 
medical crisis such as diabetic shock, symptoms 
of a mental illness, or a stroke. For this reason, 
employers and supervisors need to be educated 
and trained to recognize and assess various signs 
of impairment at work.  When in doubt, first aid 
or emergency medical assistance may be 
necessary.



Accommodating Substance Dependency 

The Canadian Human Rights Commission’s publication: 
Impaired at work, A guide to accommodating substance 
dependence, suggests assessing impairment by looking to 
a worker’s attendance, performance, or behaviour, 
including:

 Personality changes or erratic behavior;

 Signs of impairment at work (odour of alcohol or 
drugs, glossy or red eyes, unsteady gait, slurring, poor 
coordination);

 Working in an unsafe manner;

 Failing a drug or alcohol test; or

 Consistent lateness, absenteeism, or reduced 
productivity or quality of work.



Components of a 
Drug and Alcohol 
Policy - OHRC

 Is based on a rational connection between the 
purpose of testing (minimizing the risk of 
impairment to ensure safety) and job 
performance;

 Shows that testing is necessary to achieve 
workplace safety;

 Is put in place after alternative, less intrusive 
methods for detecting impairment and 
increasing workplace safety have been 
explored;

 Is used only in limited circumstances, such as 
for-cause, post-incident or in post-
reinstatement situations;

 Does not apply automatic consequences 
following positive tests;

 Does not confuse substance use with substance 
addiction;



Policies 

 Is used as part of a larger assessment of drug or alcohol 
addiction (for example, Employee Assistance Programs, 
drug education and awareness programs and a broader 
medical assessment by a professional with expertise in 
substance use disorders or physician that provides a 
process for inquiring into possible disability);

 Provide individualized accommodation for people with 
addictions who test positive, to the point of undue 
hardship;

 Use testing methods that are highly accurate, able to 
measure current impairment, are minimally intrusive 
and provide rapid results;

 Use reputable procedures for analysis, and

 Ensure confidentiality of medical information and the 
dignity of the person throughout the process.



Alternatives to 
testing:

Employers may avoid testing for 
impairment while still fulfilling their 
duty to keep workers safe at work by 
initiating alternatives to testing. If an 
employer suspects a worker is impaired 
at work, they can first talk to the 
worker privately to try to ascertain 
impairment; and if necessary 
temporarily remove the worker from 
safety-sensitive duties. Employers must 
always offer accommodation, 
progressive performance management; 
and offer means of rehabilitation (EAP, 
medical leave) before disciplining a 
worker for being impaired at work.



The Canadian Charter 
of Rights and Freedoms

Charter has found that types of 
alcohol and drug testing which test 
bodily fluids can be considered a 
breach of this right. Accordingly, 
using measures of impairment other 
than drug testing are more likely to 
be acceptable under Canadian 
Human Rights Laws.



Communications, Energy and Paperworkers Union of Canada (CEP), 
Local 30 v. Irving Pulp and Paper

In this case, the union brought a grievance 
challenging mandatory random alcohol 
testing in the employer’s alcohol and drug 
policy. The employer unilaterally 
implemented unannounced breathalyzer 
testing of 10 per cent of workers in safety-
sensitive positions over the course of a 
year. A positive test led to significant 
disciplinary action including dismissal. The 
arbitration board allowed the grievance 
after weighing the use of testing as a 
workplace safety measure against the harm 
to the privacy interests of the workers. The 
board found testing unjustified because 
there was no evidence of an existing 
problem with alcohol use in the workplace. 
The ruling was later appealed by judicial 
review and set aside, but the Supreme 
Court appeal of the review upheld the 
original decision of the board.



Amalgamated Transit Union 
(ATU), Local 113, v. Toronto 
Transit Commission (TTC)

 The Ontario Superior Court of 
Justice allowed the TTC to 
proceed with implementing a 
random drug and alcohol testing 
program for safety-sensitive 
employees, pending the 
outcome of ongoing arbitration.

 The decision in favour of the 
employer is rare. It is important 
because the ruling is 
diametrically opposite to the 
ruling in Irving.



Amalgamated Transit Union (ATU), Local 113, 
v. Toronto Transit Commission (TTC)

 In this case, the union opposed the employer’s drug and alcohol testing policy. 
The policy required drug and alcohol testing if the employer had reasonable 
cause to believe alcohol or drug use resulted in a worker being unfit for duty.

 Testing could also be implemented as part of an investigation into a 
significant work-related accident or incident; as part of a return to work 
assessment after a worker had violated the drug and alcohol policy or after 
treatment for drug or alcohol abuse; and as a final condition of being 
appointed to a safety-sensitive position.

 While the policy did not initially call for random drug and alcohol testing, the 
employer informed the union that the employer reserved the right to 
implement random testing. 



Amalgamated Transit Union (ATU), Local 113, 
v. Toronto Transit Commission (TTC)

 The union asked the arbitration board to prohibit the employer from 
implementing the workplace policy; and to compel the employer to 
receive human rights and antidiscrimination training. The case was 
heard at the arbitration board, but after several hearings ended up 
being referred to the Ontario Superior Court of Justice. Ultimately, the 
judge upheld that the employer’s drug and alcohol testing policy, 
including random testing, would increase public safety.

 Note the impact of the recent TTC ruling in favor of the employer’s right to 
impose mandatory testing has yet to be seen. 



Imperial Oil Limited v. Communications, Energy and 
Paperworkers Union of Canada (CEP), Local 900

 This case was tested in three parts and represented a battle between Imperial Oil and CEP at 
its Nanticoke, Ontario refinery. Imperial Oil imposed a drug testing program, and CEP grieved.

 The first arbitration in December 2006 found that random drug testing using saliva swabs 
were not permissible. The arbitrator ruled that random drug testing has little if any place in 
Canadian workplaces, even safety-sensitive ones. 

 The Ontario Court of Justice was asked to review the arbitration in 2006 and upheld that drug 
testing should not be permitted; and that the company had violated its collective agreement 
with CEP, Local 900. 

 The Ontario Court of Appeal case followed in 2009. Imperial Oil again tried to institute 
random drug testing in Nanticoke. The Court upheld that testing for random drug use, as 
opposed to testing for reasonable cause, post-incident or as a part of a rehabilitation plan, 
will seldom be justified even in safety-sensitive work environments.

 The company this time had tried to use a saliva swab test. The court found that employee 
privacy and consent were not upheld during random drug testing.



Mechanical Contractors Association Sarnia v. United Association of 
Journeymen and Apprentices of The Plumbing & Pipefitting Industry 
of the United States and Canada, Local 663, 2013

Applying the decision from Irving, an Ontario arbitrator held that, despite the 
safety-sensitive nature of the worksites, an oil refinery's policy mandating 
pre-access drug and alcohol testing, enforced by contractors against 
employees entering a third party's worksite, violated the requirement, 
implicit in the management rights provision of the provincial collective 
agreement, that rules be reasonable, as well as the Ontario Human Rights 
Code provision prohibiting discrimination based on disability. Ruling that 
there was no demonstrable need for the testing that justified a significant 
intrusion upon employees' privacy, given the complete absence of evidence 
demonstrating a drug and alcohol problem at any of the oil refinery's work 
sites in Sarnia, Ontario, the arbitrator held that the rule was unreasonable, 
and could not be justified as a bona fide occupational requirement under the 
Code.



Entrop v. Imperial Oil Ltd. (2000)

This case looked at the employer’s drug and alcohol testing policy and found 
parts of it were discriminatory under the OHRC. The employer’s policy required 
workers in safety-sensitive positions to disclose past substance-abuse problems. 
Workers who disclosed past substance-abuse were automatically transferred to 
non-sensitive positions. The Court found this policy discriminated against people 
with disabilities or perceived disabilities under the Code. The policy also called 
for automatic termination of any worker who tested positive during a drug or 
alcohol test. The Court found any policy calling for automatic termination was 
too broad and therefore discriminatory. Employer responses to positive tests 
must be tailored to individuals and their situations.



Testing 

 Pre-employment screening for substance abuse is becoming increasingly 
popular;

 Post-incident after a workplace accident happens to determine if drugs or 
alcohol were a contributing factor;

 Reasonable Suspicion;

 Random Testing – anyone at anytime  



The Challenge in Testing for Impairment  

 Standard of proof not the same as 
criminal test – proof beyond a 
reasonable doubt 

 Evolving Testing Methods 

 Mobile Oral Fluid sample analyzer

 Field Sobriety Testing 

 Hair, blood and urine samples can be 
tainted and may detect levels of 
CBD/THC for up to 77 days.

 Example could not determine if the 
are influenced at the time of testing

 Sobriety test are subjective 

 No real answered to measure/Test 
impairment – CCC at this time –
accuracy is an issue

 Focus on Cannabis – what about other 
drugs and methods of impairment 

 Body creates natural canabode 



Skinner Decision  

 Due to a MVA had been using 
medicinal cannabis until it was 
exhausted by insurance

 Attempted to place claim through 
employers extended health care 
but was refused as it did not have 
a DIN 

 Filed Human Rights Complaint

 Determined employee benefit 
plans are not designed to cover 
“the stars, the moon and the 
stars”

 Refusing on the basis of it not 
having a DIN was not sufficient 
reason to refuse 

 The benefit plan also contained 
that discretion to cover

 Many insurance companies have 
began covering –PIN 

 Skinner decision is under Appeal 



 Safe Workplace practices 
will be challenged safety 
sensitive duties and soon 
to be released testing for 
impairment will be key 
issues 

 Duty to Accommodate, 
however, is not intended 
for recreational users 



Questions 
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