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Attention: Huston Loke, Director of Corporate Finance 

 
Dear Mr. Loke: 
 
Re: Hydro One Inc. Initial Public Offering 

We are counsel together with Koskie Minsky LLP for CUPE Ontario. We write with respect to our 
client’s concerns about the initial public offering (“IPO” or “Transaction”) of 60% of the common 
shares of Hydro One Inc. (“Hydro One” or the “Corporation”).  

On behalf of our client, we are writing to raise several serious concerns regarding the conduct of the 
Government of Ontario (the “Government”), the sole shareholder of Hydro One, to restrict and 
effectively sterilize the powers of Hydro One’s Board of Directors (the “Board”) during the 
consideration and approval of this proposed IPO. The Government’s actions threaten to violate not 
only statutory minimum requirements, but also undermine common law principles established to 
ensure protection of all stakeholders during a public financing. 

Background  

The Canadian Union of Public Employees (“CUPE”) is Canada’s largest union, with over 628,000 
members across the country. CUPE represents workers in health care, emergency services, 
education, early learning and child care, municipalities, social services, libraries, utilities, 
transportation, airlines and more.  

With more than 240,000 members, CUPE Ontario is a strong voice for fairness for their members 
and their communities. CUPE Ontario works for legislative, policy and political change on issues 
affecting public services, equality, healthy communities and a better Ontario for everyone. 

CUPE Ontario members, through their retirement plans, are major participants in the capital markets 
in Ontario.  In addition many of its members are employees of public utilities and municipal entities 
that will be affected by the IPO.  
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The Government is the sole shareholder of Hydro One, however Hydro One does have a number of 
noteholders (the “Noteholders”) and debentureholders (the “Debentureholders”) who purchased 
notes and debentures pursuant to ongoing prospectus offerings since the year 2000.   

Hydro One IPO 

Pursuant to a Unanimous Shareholders Agreement dated April 16, 2015, the Government recently 
removed all rights, powers and duties of the Board of Hydro One with respect to the IPO and other 
transactions. The scope of these restrictions is extremely broad such that the important role 
ordinarily played by a board of directors in a significant and transformative transaction (such as the 
Hydro One IPO) has been effectively eliminated if the restrictions continue.  

For example, the Government declaration of April 16, 2015 states, in part: 

5. The rights, powers and duties of the Directors to manage, or supervise the management of, the 
business and affairs of the Corporation, whether such rights, powers or duties arise under the Act, 
the articles of incorporation of the Corporation or the by-laws of the Corporation, as and when 
amended, or otherwise, are forthwith restricted with regard to any decisions regarding: 

(i) whether, how and when to proceed with the Transaction; 

(ii) whether to take any steps or perform any duties, functions or operations required for, or 
relevant to, the Transaction or in support of the Transaction, including whether to take any 
steps in preparing the Corporation for the Transaction, or that would reasonably be 
expected to affect the preparation for the Transaction, including changes to the senior 
management of the Corporation and its subsidiaries, or their compensation; 

(iii) whether to take all necessary steps, including the issuance of requisite unanimous 
shareholder declarations and resolutions, to provide, and to require that its subsidiaries 
provide, any and all information, assistance, personnel and resources needed by Her 
Majesty the Queen in Right of the Province of Ontario (the “Government”), and/or the 
Government’s advisors and consultants as and when any of them may request in respect of 
the transaction; 

(iv) whether to make an expenditure or reimbursement of any reasonable cost or 
expenditure associated with the Transaction incurred on or after the Effective Date, which 
costs or expenditures shall not include the costs of any advisors or underwriters retained by 
the Government (the “Transaction Costs”) [emphasis added] 

Please find copies of the relevant declarations and resolutions attached as Appendices A and B, 
respectively. 

Best Interests of the Capital Markets are Threatened 

Directors play a crucial and necessary role in balancing the interests of the various stakeholders of a 
company in a financing. This role is particularly important when it comes to the decisions being 
made in an IPO. In carrying out this role, directors owe their primary duty to the corporation itself, 
not one particular stakeholder over another. The Supreme Court of Canada has described this duty 
as follows: 

[37] The fiduciary duty of the directors to the corporation originated in the common law. It is a duty 
to act in the best interests of the corporation. Often the interests of shareholders and stakeholders are 
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co-extensive with the interests of the corporation. But if they conflict, the directors’ duty is clear — 
it is to the corporation: Peoples Department Stores. 

[38] The fiduciary duty of the directors to the corporation is a broad, contextual concept. It is not 
confined to short-term profit or share value. Where the corporation is an ongoing concern, it looks to 
the long-term interests of the corporation. The content of this duty varies with the situation at hand. 
At a minimum, it requires the directors to ensure that the corporation meets its statutory obligations. 
But, depending on the context, there may also be other requirements. In any event, the fiduciary 
duty owed by directors is mandatory; directors must look to what is in the best interests of the 
corporation [emphasis added].1 

A copy of the BCE v. 1976 Debentureholders decision is attached as Appendix C. 

For the reasons set out above, the actions of the Government in restricting all powers of the Board in 
the proposed Hydro One IPO clearly conflicts with the minimum requirement of a director’s duty to 
ensure that the corporation meets its statutory obligations.  

Secondly, in usurping all the rights, powers and duties of the Board, the Government has also 
interfered with the Board’s fiduciary duty to act in the best interests of the Corporation. In 
circumstances where there are multiple stakeholders, this obligation often involves balancing the 
interests of these various stakeholder groups to arrive at a decision or process that is best for the 
corporation itself. As a public utility company, Hydro One has several stakeholders aside from its 
sole shareholder, including Noteholders, Debentureholders, consumers,employees, Hydro One 
pensioners and trade unions representing such employees, all of whom have their own set of rights 
and interests which are impacted by a transaction such as the IPO being contemplated. At this time, 
no one is looking out for their interests. 

For instance, the Noteholders have rights pursuant to the Hydro One Indenture dated June 4, 2001. 
Article 6 of the Indenture states, in part: 

6.1 General Covenants 

The Corporation hereby covenants and agrees with the Trustee for the benefit of the Trustee and the 
Noteholders as follows: 

(a) the Corporation will duly and punctually pay or cause to be paid to each Holder of 
Notes the principal thereof, interest accrued thereon and Premium payable thereon on the 
dates, at the places, in the currency, and in the manner specified herein or as otherwise 
provided in such Notes; 

(b) subject to the express provisions hereof, the Corporation will carry on and conduct 
or will cause to be carried on and conducted its business and the business of its Designated 
Subsidiaries in a proper and efficient manner and will keep or cause to be kept proper 
books of account and make or cause to be made therein true and faithful entries of all its 
dealings and transactions in relation to its business and the business of its Designated 
Subsidiaries, as the case may be, all in accordance with Canadian GAAP, provided that 
nothing herein contained shall prevent the Corporation from ceasing to operate or from 
causing any Designated Subsidiary to cease to operate any premises or property if in the 
opinion of the Directors it shall be advisable and in the best interests of the Corporation or 
the Designated Subsidiary concerned to do so. [emphasis added] 

A copy of the Indenture is attached as Appendix D. 
                                                           
1
 BCE v. 1976 Debentureholders, 2008 SCC 69, at paras 37-38 [BCE]. 
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The actions of the Government also threaten the Corporation’s covenant to conduct its business in a 
proper and efficient manner by favouring its own interests in the IPO over that of the Noteholders. 
For example, the Government will undoubtedly favour IPO terms which place a premium on its 
shareholdings while potentially under-valuing the Noteholders’ securities. It is fundamentally unfair 
that the Government should be solely responsible for making these decisions having neutered the 
Board of Hydro One.  

There is the likelihood that the goals and objectives of the Government, as the sole shareholder in 
the proposed IPO, conflict with, or at a minimum, are not aligned with the objectives of other 
stakeholders. This conflict requires numerous checks and balances to ensure the rights of other 
stakeholders are being respected. In our view, it is imperative that a strong and independent Board 
be able to exercise its statutory and common law duties to make decisions that are in the best 
interests of the Corporation itself, having regard to the interests of all stakeholder groups. 

Breaches of Section 58(1) of the Securities Act 

While section 108 of the Ontario Business Corporations Act (the “OBCA”) permits the restriction of 
certain director powers under a unanimous shareholder agreement, there are certain mandatory 
requirements pertaining to the role of directors under the Ontario Securities Act (the “Securities 

Act”). For example, where a prospectus is being issued by a company pursuant to a financing such 
as the IPO being proposed by Hydro One, section 58(1) of the Securities Act provides: 

Subject to subsection (3) of this section and subsection 63(2) and subject to any waiver or variation 
consented to in writing by the Director, a prospectus filed under subsection 53(1) or subsection 
62(1) shall contain a certificate in the prescribed form, signed by the chief executive officer, the 
chief financial officer, and, on behalf of the board of directors, any two directors of the issuer, other 
than the foregoing, duly authorized to sign, and any person or company who is a promoter of the 
issuer. 

The issuer certificate must state:  

This prospectus constitutes full, true and plain disclosure of all material facts relating to the 
securities offered by this prospectus as required by the securities legislation of [insert jurisdiction] 

The Government has provided no authority for its decision to arbitrarily and unilaterally restrict the 
Board from fulfilling their mandatory duties prescribed by the Securities Act. Furthermore, it is 
entirely unclear to us how the Government intends to issue the mandatory issuer certificate, or 
whom the Government intends to sign it, in order to satisfy its obligations under the Securities Act.  

We further note that under section 108(5) of the OBCA, to the extent the Government restricts the 
power of the Board in connection with the IPO, the Board is statutorily relieved of such duties and 
liabilities, while the Government purports to assume such duties and liabilities, which should 
include the liabilities for a misrepresentation in the IPO prospectus pursuant to section 130(1)(c) of 
the Securities Act.  However, section 142(2) of the Securities Act specifically provides that section 
130 doesn’t apply to the Government.  Thus, the Government has effectively removed both the 
Board’s effective oversight of the IPO prospectus disclosure (which is enhanced when director 
liability is attached to such disclosure) and parties against whom recourse, in the event of a 
misrepresentation, is statutorily available to an IPO investor.  Neither of these results is in the best 
interest of the capital markets of Ontario.  
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In purporting to remove “all of their rights, powers and duties” and restrict “any decisions regarding 
whether, how and when to proceed with the Transaction”, it appears to us that the Government is 
attempting to improperly interfere with the mandatory duties of the Board as prescribed by 58(1) of 
the Securities Act.  

Our clients urge the Commission to not allow this abusive transaction to proceed without 
meaningful oversight from a properly constituted Board. Furthermore, we ask that the Commission 
not grant any relief to the Government or waive the requirement of Section 58(1) without the 
involvement of all stakeholders in the process. 

In light of the concerns set out above, our client asks for a meeting to further discuss these issues. 
Please call us with any questions you may have. We look forward to hearing from you.  
 
Yours faithfully, 
 
 
 
 
Joseph Groia 
Encl. 

 

cc.: Kathryn Daniels, Deputy Director of Corporate Finance. 

cc:  Fred Hahn, CUPE Ontario 
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